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OFFSHORE SAFETY DIRECTIVE – EEA RELEVANCE AND 
GEOGRAPHICAL APPLICABILITY 

 

1 Introduction 

1.1 Background 

On 24 February, the Council of the European Union submitted a proposal for a Directive on safety of 
offshore oil and gas operations and amending Directive 2004/35/EC (the “Offshore safety directive”) 
to COREPER.  

The main aim behind the proposed directive is to enhance and align European safety measures related 
to offshore petroleum operations in order to prevent accidents and incidents that represent a threat to 
the environment and human health.1 

The Norwegian authorities, supported by the Norwegian oil and gas industry, have so far taken a 
negative stance towards the Offshore safety directive. Primarily, the argument has been that the 
Directive represents a weaker system on offshore safety than the corresponding current Norwegian 
system, and that, accordingly, an implementation of the Directive in Norway would lower the current 
Norwegian safety standards.   

Moreover, the Norwegian authorities have taken the view that the Offshore safety directive is not EEA 
relevant, partly because it falls outside the material scope of the EEA Agreement, and partly because 

                                                        
1 Although not decisive for the legal analysis, the draft text has been marked as EEA relevant by the EU 
institutions. 
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its application on the continental shelf implies that it is not part of the EEA Agreement, as the 
application of the agreement does not reach beyond Norway’s territorial waters. 

1.2 Our mandate 

We have been asked by Bellona Europa to perform an independent assessment on whether the 
Offshore safety directive is EEA relevant. In this respect we have considered whether the Directive 
falls within the material scope of the EEA Agreement. Norwegian authorities have argued that the 
Directive falls outside the geographical scope of the EEA agreement, and, accordingly, we have made 
an assessment also of the geographical scope of the agreement. We have based our assessment on the 
draft text for a Directive as it currently stands. We will in our analysis also seek to address the 
arguments by the Norwegian authorities presented in public for why the Directive should not be part 
of the EEA Agreement. We have limited ourselves to a legal analysis of whether or not the Directive 
should apply also for Norway, and have for these purposes not assessed how a dispute on that issue 
between Norway and the EU should be resolved, hereunder whether the sanctions system according to 
EEA Article 102 (3-6) EEA should apply.  

1.3 Outline 

In section 2 below, we will present some background information on the test of EEA relevance. In 
section 3 we will assess whether the directive is EEA relevant, materially speaking before we in 
section 4 address the issue of geographical scope of the agreement. Conclusions will follow in section 
5. 

2 Background   

2.1 About the test of EEA relevance 

Following the adoption of new EU legislation the question arises whether it shall be part of the EEA 
Agreement or not.  

This issue is regulated by Article 102 (1) and (3) EEA which states: 

“In order to guarantee the legal security and the homogeneity of the EEA, the EEA Joint 
Committee shall take a decision concerning an amendment of an Annex to this Agreement as 
closely as possible to the adoption by the Community of the corresponding new Community 
legislation with a view to permitting a simultaneous application of the latter as well as of the 
amendments of the Annexes to the Agreement. To this end, the Community shall, whenever 
adopting a legislative act on an issue which is governed by this Agreement, as soon as 
possible inform the other Contracting Parties in the EEA Joint Committee. 

[…] 

The Contracting Parties shall make all efforts to arrive at an agreement on matters relevant 
to this Agreement.” (Emphasis added) 

It follows from Article 102(2) EEA that it is for the EEA Joint Committee to make the assessment.  

This is what is known as the EEA relevance test; EU legislation which is EEA relevant shall be taken 
into the agreement by the EEA Joint Committee. 

Strictly speaking this is a legal test, according to which an assessment of the scope of the new 
legislation has to be compared to the material scope of the agreement. If the legislation regulates “an 
issues which is governed by [the] Agreement” and/or relates to a matter that is “relevant to [the] 
Agreement” is shall be included in the EEA Agreement. That being said, the decisions made by the 
EEA Joint Committee in this respect have, so far, not been tested or overruled in any way.2 Also, there 
                                                        
2 It also remains an open question whether those decisions may at all be subject to review. 
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have not been any open disputes between the EU and the EFTA States on the question, a part from 
some rare instances where the parties have openly disagreed on the issue, without taking that 
disagreement any further. Thus, it might very well be that previous decisions not to include certain 
legislation in the EEA Agreement have not been correct, legally speaking. 

It follows from Article 2 (a) EEA that the EEA Agreement comprises the main Agreement, its 
Protocols and Annexes as well as the acts referred to therein. When considering the material scope of 
the EEA agreement it is therefore not only the main agreement but also the acts referred to in the 
annexes that are relevant for the assessment. In this respect, it should be recalled that the agreement is 
a dynamic instrument, which through the constant adoption of new acts referred to in the annexes to it, 
evolves over time. Hence, the test of EEA relevance is not a constant test, but a dynamic test after 
which an assessment will change according to the evolution of the EEA Agreement itself. Legislation 
that has been found to be EEA relevant in the past will therefore influence the scope of the agreement3 
and may lead to new pieces of legislation in the same field being considered EEA relevant in the 
future.4  

Quite often the issue of EEA relevance seems to be confused with the issue of geographical scope of 
the EEA Agreement, both by authorities and commentators a like. This is particularly so in the present 
case, where for instance the Norwegian authorities have argued5 that the Offshore safety directive is 
not EEA relevant because it regulates activities on the continental shelf, which, according to Norway, 
falls outside the geographical scope of the EEA Agreement. 

In our view, such a position mixes up two different issues that have to be distinguished from each 
other from a legal point of view.  

Whether a piece of EU legislation is EEA relevant under Article 102 EEA is a question related to the 
material scope of the legislation, and not to the geographical extension of its application.  

The question of the geographical scope of the EEA Agreement, on the other hand, is regulated by 
Article 126 EEA, according to which the agreement applies to the territories of the EEA states.  

Thus the relevant question is in fact twofold; first whether the Offshore safety directive is EEA 
relevant according to its material content and therefore should be included in the EEA Agreement and 
only if so; whether it will apply on activities taking place on Norway’s continental shelf. These two 
issues will be dealt with separately in the following, under section 3 and 4 respectively.   

3 Is the Offshore safety directive EEA relevant? 

3.1 Introduction 

In order to assess whether the Offshore Safety directive is EEA relevant, one should see whether its 
content naturally falls within the areas regulated by the EEA Agreement. Furthermore, bearing in mind 
that the aim behind the EEA Agreement first and foremost is to extend the internal market to the EEA 
EFTA states, it will be of relevance whether the Directive sets out rules which influences the 
regulation of the internal market, and whether it places economic burdens on the market players. The 
aims behind the Directive are also relevant for the assessment, i.e. whether it aims at 
enhancing/developing the internal market or if the aim is related to areas of cooperation outside the 
                                                        
3 This goes with the proviso that the inclusion of a single legislative act cannot change the entire scope of the 
EEA Agreement. Should an act be included which definitely lays outside the scope of the agreement, inter alia 
on third pillar issues, this does not mean that the EEA Agreement in general encompasses such issues. But 
within a certain grey zone concerning the scope of the agreement, it will be relevant to consider whether similar 
legislation has been included already.  
4 White paper, Meld St 13 (2012-2013) om distrikts- og regionalpolitikk “Ta heile Noreg i bruk”, page 69. 
5 See inter alia former Minister of Foreign Affairs address to the Norwegian Parliament held on 8 May 2012 
concerning important EU and EEA matters available (in Norwegian only) on 
http://www.regjeringen.no/nb/dep/ud/aktuelt/taler_artikler/jgs_taler_artikler/2012/redegjorelse_stortinget.html?i
d=681151. 



   

4 
 

agreement. Both the legal basis and the preamble of the Directive will to a certain extent reveal these 
aims. It will also be relevant to see if similar legislation has been part of the Agreement or not. 

This method of assessing the EEA relevance has also been endorsed by the Norwegian authorities.6   

3.2 Legal basis 

The legal basis for the Directive is Article 192 TFEU and Article 191 TFEU setting out the 
environmental policy of the EU. Article 191 TFEU is mirrored by Article 73 EEA which is included in 
part V of the EEA agreement – horizontal provisions relevant to the four freedoms.  

 

The fact that the Directive is legally anchored in Article 191 and is enacted in order to strengthen the 
protection of the environment, an aim that is central for the EEA Agreement, is a strong argument in 
favour of EEA agreement relevance. This also seems to be acknowledged by the Norwegian 
authorities. In the above-mentioned address to the Norwegian Parliament7 former Minister of Foreign 
Affairs Støre argued that “besides the aim to protect the environment, the aims behind the directive 
lay without the material scope of the EEA Agreement”.8 However, as protection of the environment is 
the single most important aim of the Directive, Støre’s argumentation could be held to support the 
opposite conclusion on EEA relevance. 

3.3 Preambel and main content of the directive 

3.3.1 Preambel 

Besides reiterating the environmental aims behind Article 191 TFEU and recalling the recent accidents 
related to offshore oil and gas productions, the preamble in recitals 9, 10 and 11 also refers to 
Directive 94/22/EC (the “Concession Directive”). This Directive sets out requirements to the licensing 
procedures to be used by Member States to grant licenses for the prospection, exploration and 
production of oil and gas. The Concession Directive is also part of the EEA Agreement9, and did as 
late as in 2011, after having been addressed by the EFTA Surveillance Authority, lead to the 
adjustment of the Norwegian licensing regime for oil and gas production in order to make it in 
conformity with the principles of the internal market underlying the Directive.10 

In recital 12a of the preamble, a referral is made to inter alia Directive 2001/42/EC and 2011/92/EC 
on public participation in the development of plans and projects, with the aim of including such 
participation also in the planning of new oil and gas explorations. Both directives are part of the EEA 
Agreement.11 

In recitals 18 and 21 of the preamble references are made to the health and safety directives 89/391/EC 
and 92/91/EC, also part of the EEA Agreement.12 

The preamble also makes references to Directive 2008/56/EC (Marine Strategy Framework Directive). 
This directive has so far not been included in the EEA Agreement, as the Norwegian authorities have 
taken the position that the directive regulates issues outside the geographical scope of the EEA 
Agreement. We have, on the other hand, not seen arguments from Norway stating that the Marine 
Strategy Framework Directive falls outside the material scope of the EEA Agreement. 

                                                        
6 White paper, Meld St. 5 (2012-2013), section 5.3.1. 
7 See footnote 5 above. 
8 Office translation. 
9 Referred to at Point 12 of Annex IV to the EEA Agreement. 
10 See the letter of the EFTA Surveillance Authority referred to in the Parliament proposal for amendments of the 
Act, Innst. 417 L (2010-2011). 
11 Referred to at Point 1a and 1g of Annex XX to the EEA Agreement.   
12 Referred to at Point 8 and 16e of Annex XVIII to the EEA Agreement. 
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3.3.2 Main content of the Offshore safety directive 

The Directive introduces rules for effective prevention and response of a major accident. This is to be 
implemented by the licensing regime in each Member State in order to ensure that only operators with 
proven technical and financial capacities necessary to ensure the safety of offshore activities and 
environmental protection are allowed to explore for - and produce oil and gas in EU waters. As for 
new operations, the Directive requires public participation in the decision procedures. 

The Directive also calls for the setting up of independent national competent authorities overseeing 
that the minimum safety standards are adhered to by licensees and operators.  

Furthermore, the Directive requires that companies set up risk and emergency response plans before 
exploration or production begins. The plans will be periodically tested by the industry and national 
authorities.  

The Directive also extends the environmental liability for companies from the territorial water to all 
EU marine waters including the exclusive economic zone and the continental shelf where the coastal 
Member State exercises jurisdiction.  

Hence, the Directive concerns environment and HMS-issues both which belongs to the core parts of 
the EEA Agreement as they are directly supporting the functioning of the internal market.   

Therefore, both the preamble as well as the material content of the directive places it within the scope 
of the EEA Agreement. 

3.4 Relation to the functioning of the internal market 

The Directive sets out environmental conditions that have to be addressed by the relevant national 
authorities in their deliberations when granting licenses to offshore oil and gas operators. 

In this respect, the Directive also places obligations on the operators. By incorporating the fulfilment 
of environmental standards in the licensing procedures, the Directive becomes part of the regulatory 
framework under which the operators have to exercise their activities.  

Furthermore, it is undisputed that the granting of licenses to operate on the Norwegian continental 
shelf is fully subject to internal market rules, i.e. on the freedom of establishment in Article 31 EEA, 
the freedom to provide service in Article 36 EEA and the principle of non-discrimination in Article 4 
EEA. In addition, the Directive complements Directive 94/22/EC regarding concession procedures 
which is already part of the EEA Agreement. 

It is therefore our opinion that the Directive concerns the functioning of the internal market, an 
argument that also supports EEA relevance.  

3.5 Similar legislation is already part of the EEA 

As mentioned above, it is of interest to the EEA relevance test to see if similar legislation is already 
part of the EEA Agreement. The reason behind this is twofold. First, if the Offshore Safety directive 
somehow interacts with already existing EEA agreement, keeping the Directive outside the EEA 
Agreement could imperil the homogenous interpretation of the already existing legislation. Second, if 
similar legislation is already part of the agreement, this could reveal how the parties have assessed the 
EEA relevance of legislation dealing with similar issues previously.    

With respect to EU environmental legislation, of which the Directive is a part, most of it has been 
included in the EEA Agreement.13 This includes Directive 2004/35/EC on environmental liability and 

                                                        
13 Official Norwegian Report (NOU) 2012:2, side 572. To our knowledge, the only exception is the Birds 
Directive 79/409/EEC and the Habitats Directive 92/43/EC which are not included in the EEA Agreement- 
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Directive 2011/92 on planning procedures, which are directly relevant for the application of the 
Offshore Safety Directive. 

As regards the regulation of the petroleum sector, Directive 2003/55/EC concerning common rules for 
the internal market in natural gas is also made part of the EEA Agreement14 in addition to Directive 
94/22/EC, already mentioned.  Another example of legislation concerning the petroleum sector that is 
part of the agreement is the Utilities Directive 2004/17/EC. 

Furthermore, according to public information, Norway’s position has been to include the proposed 
Directive 2009/31/EC on geological storage of carbon dioxide in the EEA Agreement. This directive 
will also apply to offshore activities. 

That being said, there is also legislation within the oil and gas sector, not included in the Agreement.15  

 

Norway has also included the main pieces of legislation related to health and safety issues, hereunder 
first and foremost Directive 92/91/EEC. Directive 92/91/EEC (complementing the Framework 
Directive 89/391/EEC) is the principal piece of EEA legislation relevant for protection of offshore 
workers and working environment. The Offshore safety directive reinforces the regime of the 
Directive 92/91/EEC.16 

The only legislation which is mentioned in the Offshore Directive, that so far has not been included in 
the EEA Agreement, is Directive 2008/56/EC on a marine strategy framework. However, the main 
reason for this position invoked by Norway seems to be related to the geographical scope of the EEA 
Agreement (ref below), and not that it is irrelevant materially speaking. 

Considering the legislation already included in the EEA Agreement, this also supports the EEA 
relevance of the Offshore Safety directive. 

 

3.6 Conclusions 

Based on an analysis of the content and aim of the Offshore Safety Directive compared to the content 
and aim of the EEA agreement it is our view that the directive is EEA relevant. It first and foremost 
concerns the environment, an area that is already fully regulated by the EEA Agreement. The 
Directive also has a side to the operation of offshore installations in the oil and gas sector. Although 
this sector is only partly regulated by the EEA Agreement, Norway has in most cases taken the 
position17 that also legislation in this sector which has a clear link to and influences the functioning of 
the internal market should be included in the EEA Agreement.  As the Offshore safety directive places 
obligations on market players within the sector, it affects the functioning of the internal market. The 
Directive supplements and interacts with legislation already part of the agreement. 

4 The geographical scope of the Offshore safety directive v. the geographical scope of the 
EEA agreement 

4.1 Introduction 

As emphasized above, Norway’s objection to include the Directive in the EEA agreement seems also 
based on its applicability on the continental shelf. In our opinion, this is an issue which should be dealt 
with separately from the question of EEA relevance.    

                                                        
14 Referred to at Point 23 of Annex IV to the EEA Agreement. 
15 Inter alia Directive 2004/67 and Directive 2006/67 on security of supply. 
16 2011/0309 (COD), page 4. 
17 White paper, Meld St nr 50 (2011-2012). 
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4.2 The Directive applies on the continental shelf/EEZ, but is not limited to application 
offshore 

It is undisputed that the Directive applies to the continental shelf of the Member states. This follows 
directly from the Directive itself, Article 1 on scope combined with the definition of ‘offshore’ in 
Article 20a according to which: 

“‘offshore’ means situated in the territorial waters, the Exclusive Economic Zone  or the 
continental shelf of the Member State within the meaning of the United Nations Convention on 
the Law of the Sea (UNCLOS);”. 

4.3 Geographical application of the EEA agreement 

4.3.1 Introduction 

The geographical scope of the EEA Agreement is regulated by Article 126 EEA, which states that: 

“The Agreement shall apply to the territories to which the Treaty establishing the European 
Economic Community is applied and under the conditions laid down in that Treaty, and to the 
territories of Iceland, the Principality of Liechtenstein and the Kingdom of Norway” 

The traditional definition of what constitutes the territory according to international law is that it 
comprises the main land and the adjacent territorial waters of a state. Norway has principally referred 
to this understanding when defining the scope of EEA law. However, both EU and EEA practice 
shows that this is a far more nuanced issue than what can be strictly deducted from general 
international law concepts.  

4.3.2 The EU position – functional approach 

Already since the 70ies it has been settled that concepts of EU law also applies extraterritorially, based 
on an effects doctrine. For example the EU Court stated in Case 36/74 Walrave that:  

“by reason of the fact that it is imperative, the rule on non-discrimination applies in judging all 
legal relationships in so far as these relationships, by reason either of the place where they are 
entered into or of the place where they take effect, can be located within the territory of the 
Community.” (Emphasis added). 

This has been further developed into a question whether the activity in question has a sufficient link to 
the EU. In this respect it has been found that EU law applies to working relationships between EU 
employers and employees, irrespective of whether the actual work is performed outside the EUs 
territories in a strict sense. 

Moreover, in the recent Case C-347/10 Salemink, the EU Court found, as regards the activity on board 
gas installations on the continental shelf that: 

“Since a Member State has sovereignty over the continental shelf adjacent to it – albeit 
functional and limited sovereignty […] work carried out on fixed or floating installations 
positioned on the continental shelf, in the context of the prospecting and/or exploitation of 
natural resources, is to be regarded as work carried out in the territory of that State for the 
purposes of applying EU law […] 

A Member State which takes advantage of the economic rights to prospect and/or exploit 
natural resources on that part of the continental shelf which is adjacent to it cannot avoid the 
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application of the EU law provisions designed to ensure the freedom of movement of persons 
working on such installations” (emphasis added).18 

 This question was further developed by AG Cruz Villalón, who stated: 

The determining factor in defining the scope of EU law is, therefore, the extent of the 
competences lawfully exercised by the Member States within the framework of international 
law. EU law will apply to whatever extent the Member States exercise official authority in the 
areas of competence conferred on the Union, subject to conditions established by EU law and 
irrespective of the source of the entitlement to the State competence transferred to the EU 

 […] 

The power to exploit the resources of the continental shelf implies an exclusive competence to 
carry out activities for the utilisation of the area’s resources using labour which must 
necessarily be subject to the employment legislation of the coastal State. 

In this particular respect, namely for the purposes of exercising its competence in the field of 
employment, the coastal State is entitled to exercise sovereignty on an equivalent basis, in 
principle, to the basis on which it is entitled to regulate in that field within its own territory.”19 

Thus, as the coastal state, through its sovereign rights over the continental shelf, is competent to 
regulate the activities taking place on an oil or gas installation situated outside the territorial waters of 
the state, EU law will apply in parallel with national law regulating such activities. 

Thus, even if EU law does not apply to the continental shelf/EEZ en bloc, it applies where a specific 
issue/legal relationship is governed by the coastal state. 

4.3.3 Functional application of the EEA Agreement 

Also in the EEA, the issue of geographical scope of the EEA Agreement has come up from time to 
time.  

First and foremost, the issue was addressed by the EFTA Surveillance Authority as regards the 
Norwegian nationality requirements for crew on board fishing vessels. The Authority held that these 
rules violated the rules on free movement of persons, while Norway’s initial reaction was that EEA 
law did not apply to the activity performed by the fishing vessels, as it mainly took place outside the 
territorial waters of Norway.    

With reference to the relevant EU law, the Authority responded to the Norwegian view that: 

“the employment relationship of the fishermen retains a sufficiently close link with the EEA 
territory in order for the EEA rules on free movement of workers to be applicable in relation to 
workers on board Norwegian fishing vessels, not only in Norwegian territorial waters, but also in 
the Norwegian EEZ.”20 

This issue was later not disputed by Norway in the case, and the relevant Norwegian rules were later 
amended. In a national criminal court case regarding the same issue the Frostating Appeal Court 
supported the view of the Authority, and found that the EEA Agreement applied outside the territorial 
waters in this respect. Although the public prosecutor initially appealed the case to the Supreme Court 
the appeal was later withdrawn by the state. 

                                                        
18 Salemink, judgment of the Court (Grand Chamber) of 17 January 2012, not yet reported, paragraph 35-36. 
19 AG Cruz Villalon in Salemink, paragraph 55, 60 and 61. 
20 Letter of formal notice to Norway, annexed to Ot.prp. nr. 99 (2005-2006) available on 
http://www.regjeringen.no/nb/dep/fkd/dok/regpubl/otprp/20052006/otprp-nr-99-2005-2006-/12.html?id=190618. 
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Thus, although Norway’s official position has been that the scope of the EEA Agreement does not 
extend to the continental shelf, the pragmatic and case-by-case approach has often been to accept such 
application.21 To our knowledge, there are at least no individual cases where Norway’s official 
position has been affirmed. 

4.3.4 A functional approach to the applicability of the Directive implies that it falls within the scope 
of the EEA Agreement 

As explained above, the Offshore safety directive regulates inter alia the conditions on which licenses 
to operate on the shelf are to be granted. This procedure is without doubt regulated by Norwegian law, 
as part of the entire relationship between the competent Norwegian authorities and the operators on the 
continental shelf. At the outset, it is therefore our opinion that the relevant Norwegian rules have a 
sufficiently close link to Norway, and thereby the EEA. Seen from a purely functional perspective, this 
implies that also EEA law, hereunder the Directive, should apply to operators on the Norwegian 
continental shelf. 

4.3.5 Is the EEA more geographically limited regarding the EEZ than the EU? 

The question remains if Norway still can hold that the Offshore safety directive falls outside the EEA 
agreement, even if it is EEA relevant in material terms (ref section 3 above) and it applies to the EEZ 
on the EU side.  

This would imply that the application of the same EEA relevant legislation is limited to the mainland 
territory of Norway while its application is extended to encompass the EEZ on the EU side. 

Although debated to some extent, this question has so far not found its answer and still remains open.  

Norway has included several pieces of EU legislation which also applies on the continental shelf (inter 
alia Directive 94/22/EC and continues to do so (reference is made to the proposed Directive 
2009/31/EC). Nevertheless, it has been stated from the Norwegian side that this does not alter the 
general position that EEA law does not apply outside the territory, stricto sensu. In the words of the 
present Government in their recent report on EEA maters to the Parliament: 

“A strong connection, both economically and as regards its subject matter, between the parts 
of an activity that takes place inside the territory and the parts that take place outside it, may 
imply that Norway in a given situation opts for including legislation in the EEA Agreement 
which concerns the EEA or the continental shelf. In such cases it has been a clear 
precondition from the Norwegian side that extended geographical application of individual 
legislative acts, does not alter the principal understanding of the geographical scope of the 
EEA Agreement”.22    

The first part of this statement mirrors the functional approach on geographical applicability. If the 
connections between the activity taking place on the continental shelf is sufficiently strong with the 
activity taking place on land, thereby being linked to the functioning of the internal market, the EEA 
Agreement shall extend to the activity on the shelf.  

Under such circumstances, it is our view that the geographical application of the EEA Agreement 
cannot be decided upon unilaterally by one of the contracting parties. Although Norway’s general 
position has been that EEA law does not apply outside the territory, this position is not reflected in any 
EEA documents as part of a common understanding between the parties, nor have the EFTA or the EU 
Courts been asked to rule upon the issue. The application of the EEA Agreement is a question that is 
regulated by international law interpretative concepts where after the common understanding of the 
parties should be sought. 

                                                        
21 Official Norwegian Report, NOU 2012:2, page 557. 
22 Meld. St. 5 (2012-2013), section 5.3.1 (office translation). 
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Furthermore, we have difficulties seeing that there are any specific characteristics applying to the EEA 
Agreement which should warrant a different interpretation of its geographical scope than the 
corresponding scope of EU law, in a situation where a legislative act is EEA relevant as regards its 
material content. This also seems to be the main position taken by ESA, in the cases where the 
surveillance authority has intervened, a view that on a case basis not has been contested by Norway, so 
far. 

Rather to the contrary, the general principle of homogeneity supports a similar approach on the EU 
and on the EEA side, also to this issue.  

Although Norway seems to have made general internal reservations when including such legislation in 
the Agreement – similar to those reflected in the citation above - we cannot see that any reservations 
have been formulated officially towards the EU side at these occasions.  

Hence, we are of the opinion that the application of EEA legislation on the continental shelf is a 
question that should be addressed individually in each case, and that Norway cannot upheld a general 
position that it is entirely up to itself to decide whether an individual act applies to this area or not.  

In our view, a functional approach should apply in each case, and if there is a sufficiently close link 
between the activity regulated by the legislation and the EEA, we believe that there are strong grounds 
supporting that it should apply also on the continental shelf. 

5 Conclusions 

In our view, there are strong arguments in favour of finding that the Offshore safety directive is EEA 
relevant, from a material point of view. To sum up: 

• Both the content and aim of the Offshore Safety directive, first and foremost concerning the 
protection of the environment belongs to an area that is already fully regulated by the EEA 
Agreement.  

• The Directive’s regulation of offshore installations in the oil and gas sector is also to some 
extent mirrored in already present EEA legislation.   

• The Offshore directive places obligations on market players within the offshore sector. As 
such, it clearly affects the functioning of the internal market)  

• Finally, the Directive supplements and interacts with legislation already part of the agreement, 
hereunder inter alia Directive 92/91/EC on health and safety for workers and Directive 
2001/42/EC and 2011/92/EC on public participation in the development of plans and projects. 

As for the issue of geographical application, albeit being a difficult and open question, we find it to be 
far more nuanced than stated by the Norwegian authorities. It cannot be unilaterally up to Norway to 
decide on the geographical application of the EEA Agreement. As regards the Offshore safety 
directive specifically, Norway’s view should be challenged applying a functional approach. Based on 
that view, the Directive is relevant also for activity taking place on the Norwegian continental shelf, as 
it links with the EEA and the functioning of the internal market is sufficiently strong. 

 

 

 

 

 

 


